Clearinghouse Rule 99-110

STATE OF WISCONSIN )
SS

DEPARTMENT OF EMPLOYMENT RELATIONS )

I, PETER D. FOX, Secretary of the Department of Employment Relations and custodian of the
official records, certify that the annexed rules, relating to reinstatement eligibility and restoration of
sick leave for state employes, other related time periods for state personnel transactions, and
minor and technical rule changes, were duly approved and adopted by this Department on

October 15th, 1999.

| further certify that this copy has been compared by me with the original on file in this Department
and that it is a true copy of the original, and of the whole of the original.

IN TESTIMONY WHEREOF, | have hereunto set my hand as
Secretary of the Department of Employment Relations at 345 West
Washington Avenue in the city of Madison, this 15th day of October,

1999.

PETER D. FOX Secrefary
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ORDER OF THE SECRETARY
OF THE DEPARTMENT OF EMPLOYMENT RELATIONS

ADOPTING RULES

To amend ER 1.02 (41), 18.01 (3)(f), 18.02 (2) (b) 2 (intro), b. and 7, 18.03 (5) (a), 18.05 (4)(d), and 29.03
(6); to repeal ER 1.02 (14); and to create ER 18.02 (2) (b) 2m, 18.04 (4)(d), 18.16, 29.03 (6) (am) and
29.04 (intro), relating to reinstatement eligibility and restoration of sick leave for state employes, other
related time periods for state personnel transactions, and minor and technical rule changes.

ANALYSIS PREPARED BY DEPARTMENT OF EMPLOYMENT RELATIONS

This rule order is intended to bring the Department’s administrative rules into conformity with statutory
changes made by 1997 Wisconsin Act 307 regarding the eligibility period for reinstatement and the
determination of continuous service. The rule order also amends time periods for restoration of unused
sick leave and makes minor policy and technical changes in the rules.

Act 307 increased the eligibility period for reinstatement for state employes from three to five years. This
rule order amends references to reinstatement in the administrative rules to conform to this statutory

change.

("Reinstatement" is currently defined in the rules to mean the act of permissive reappointment without
competition of an employe or former employe under specified statutes to a position: (a) in the same class in
which the person was previously employed; (b) in another classification to which the person would have
been eligible to transfer had there been no break in employment; or (¢) in a class having a lower pay rate or
pay range maximum for which the person is qualified to perform the work after the customary orientation

provided to newly hired workers in the position.)

Act 307 amended the determination of continuous service by increasing from three to five years the time
period during which a former employe’s years of prior service would be restored if the person is reemployed
in state service. This rule order amends the rules to conform to this statutory change.

The amount of sick leave earned and provisions regarding restoration of unused sick leave upon return to
state service are not set by statute, but are set forth in the rules of the Secretary of the Department.
Current rules provide that unused sick leave shall be restored if a person is reemployed in state service
within 3 years, which is the same as the previous reinstatement eligibility period. This rule order increases
the restoration period for unused sick leave to five years to maintain the parallel treatment with the newer,

longer reinstatement period.

There are also other references to “three years” in the rules which were established, in part, to correspond
to the three-year reinstatement period. These references are increased to five years where appropriate.

The increased eligibility periods explained above apply to employes who are initially eligible for
reinstatement on or after July 5, 1998, which is the same effective date as Act 307.

Act 307 did not increase the three-year restoration period; thus, provisions relating to the three-year period
for restoration rights in the administrative rules are retained.

Minor technical changes are also made in the rule order, including:

e References to termination or separation for “cause” are replaced by “misconduct or delinquency”
to conform to s. 230.31, Stats., which uses the term “misconduct or delinquency” in reference to

reinstatement eligibility.
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e More precise words are substituted to describe the different ways of leaving a position which
trigger restoration rights or reinstatement eligibility.

o A reference to the maximum number of personal holidays in a calendar year for employes who
move between types of appointments is changed from three to three and one-half days, to
conform to the amount of personal holidays specified in s. 230.35 (4)(d), Stats.

e The list of types of leave in Chapter ER 18 is expanded to include paid leaves for providing
certain disaster relief services, which was newly authorized in s. 230.35 (3)(e), Stats., by 1997
Wisconsin Act 118.

The statutory authority for these rule changes is found in the following:

1. S. 230.04 (5), grants the Secretary general authority to promulgate rules on all matters related to
the Department (except those reserved to the Administrator of the Department’s Division of Merit
Recruitment and Selection).

2. The specific statutory authority to increase the reinstatement eligibility period is found in ss.
230.31 (1)(a), 230.33 (1) and 230.40 (3), which were amended by Act 307 to increase the
eligibility period from three to five years.

3. S. 230.35 (1)(g) 2 was amended by Act 307 to increase from three to five years the time period
in which a former state employe may return to state service and not have his/her continuous

service interrupted.

4. S. 230.35 (2) provides that restoration of unused sick leave upon reemployment of state
employes shall be regulated by the administrative rules of the Secretary of the Department of

Employment Relations.
5. 8..230.35 (4)(d) provides for three and one-half personal holidays.
6. S.230.35 (3)(e) permits paid leaves for providing certain disaster relief services.

The statutes being interpreted are ss. 230.31 (1)(a), 230.33 (1), 230.35 (1)(g) 2, 230.35 (2), 230.35 (3)(e),
230.35 (4)(d) and 230.40 (3), Wis. Stats.

TEXT OF PROPOSED RULE
SECTION 1. ER 1.02 (14) is repealed.

SECTION 2. ER 1.02 (41) is amended to read:
ER 1.02 (41) "Reinstatement" means the act of permissive reappointment without competition of an

employe or former employe under s. 230.31, 230.33 er , 230.34 or 230.40 (3), Stats., to a position: (a) in
the same class in which the person was previously employed; (b) in another classification to which the
person would have been eligible to transfer had there been no break in employment; or (c) in a class having
a lower pay rate or pay range maximum for which the person is qualified to perform the work after the
customary orientation provided to newly hired workers in the position.

SECTION 3. ER 18.01 (3)(f) is amended to read:
ER 18.01 (3)(f) Layoff and subsequent reemployment restoration from layoff under s. ER-MRS 22.10 within

3 years.

SECTION 4. ER 18.02 (2) (b) 2 (intro) and b. are amended to read:
ER 18.02 (2) (b) 2. Left the service through-resignation-erlayoff prior to July 51998 and is reemployed

within 3 years, subject to the following:




"b. Any return to service following termination for cause misconduct or delinquency is deemed to not be a
. qualifying reemployment under this previsien subdivision, even though the return is within the 3 year period.

SECTION 5. ER 18.02 (2) (b) 2m is created to read:
2m. Left the service on or after July 5, 1998 and is reemployed within 5 years, subject to the following:

a. Employment prior to leaving the service and upon returning to the service within 5 years must be as a
permanent, classified employe or as an unclassified employe other than a limited term employe.

b. Any return to service following termination for misconduct or delinquency is deemed to not be a
qualifying reemployment under this provision, even though the return is within the 5 year period.

SECTION 6. ER 18.02 (2) (b) 7 is amended to read:
7. Was onlayoff-and-isreemployed-within-3-years;-or on temporary layoff under s. ER-MRS 22.14.

SECTION 7. ER 18.03 (5) (a) is amended to read:

ER 18.03 (5) SICK LEAVE CREDIT CONTINUATION. (a) Previously accumulated sick leave shall not be
canceled by absence on approved leave under s. ER 18.14. Termination from the service for cause—as
provided-in-s—230-34(1H(a)-Stats misconduct or delinquency shall cancel all unused accumulated sick
leave. Whenever an unclassified employe covered by this section or a permanent classified employe is laid
off, terminated due to lack of work or funds, or resigns prior to July 5, 1998, any unused accumulated sick
leave credit shall remain on record and be restored if the person is reemployed in a position covered by this
section within 3 years. Whenever an unclassified employe covered by this section or a permanent classified
emplovye is laid off, terminated due to lack of work or funds, or resigns on or after July 5, 1998, any unused
accumulated sick leave credit shall remain on record and be restored if the person is reemployed in a
position covered by this section within 5 years. This provision shall also apply to project employes eligible to
transfer credits under s. ER 18.05 (3).

SECTION 8. ER 18.04 (4)(d) is created to read:
ER 18.04 (4) (d) If an employe moves between permanent or unclassified appointments and project
appointments during a calendar year, the total number of personal holidays earned in the calendar year

shall not exceed three and one-half days.

SECTION 9. ER 18.05 (4)(d) is amended to read:
ER 18.05 (4)(d) Hollday Time off for personal and Iegal holldays shall be granted under S. ER 18 04 lf—an

SECTION 10. ER 18.16 is created to read:
ER 18.16. PAID LEAVES FOR PROVIDING CERTAIN DISASTER RELIEF SERVICES. As provided in s.

230.35 (3)(e), Stats., an appointing authority may grant a paid leave of absence to a state employe to allow
the employe to participate in providing specialized disaster relief services if the conditions in s. 230.35

(3)(e), Stats., are met.

SECTION 11. ER 29.03 (6) is amended to read:

ER 29.03 (6) PAY ON REINSTATEMENT (a) When an employe who has not held permanent status in
class within the last 3 years is reinstated based on reinstatement eligibility earned prior to July 5, 1998, pay
on reinstatement shall be determined in accordance with the appropriate provisions regarding pay on
original appointment contained in the compensation plan adopted under s. 230.12, Stats., or a collective

bargaining agreement under subch. V. of ch. 111, Stais.

(b) For the purposes of par. (c) for an employe who is reinstated based on reinstatement eligibility earned
prior to July 5. 1998, "last rate received" means the highest base pay rate received in any position in which
the employe held permanent status in class, within the last 3 years. For the purposes of par. (c) for an
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" employe who is reinstated based on reinstatement_eligibility earned on or after July 5, 1998, "last rate
. received" means the highest base pay rate received in any position in which the employe held permanent

status in class, within the last 5 years.

SECTION 12. ER 29.03 (6)(am) is created to read:

ER 29.03 (6)(am) When an employe who has not held permanent status in class within the last 5 years is
reinstated based on reinstatement eligibility earned on or after July 5, 1998, pay on reinstatement shall be
determined in accordance with the appropriate provisions regarding pay on original appointment contained
in the compensation plan adopted under s. 230.12, Stats., or a collective bargaining agreement under

subch. V. of ch. 111, Stats.

SECTION 13. ER 29.04 (intro) is created to read:
ER 29.04 (intro) Multiple pay adjustments that are effective on the same date will be applied in the

following order:

EFFECTIVE DATE
This rule shall take effect on the first day of the month following publication in the Wisconsin Administrative

Register, as provided in s. 227.22 (2)(intro), Stats.

AGENCY CONTACT

Bob Van Hoesen

Department of Employment Relations
PO Box 7855

345 West Washington Avenue
Madison WI| 53707-7855

(608) 267-1003 (voice)

(608) 267-1020 (fax)
Bob.VanHoesen@der.state.wi.us
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